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[ B-177540 ]

Courts—Administrative Matters—Experts and Consultants Hire—
Civil v. Criminal Proceedings

The fee and expenses of a psychiatrist for services in a criminal case that arose
under 24 D.C. Code 301(e), which provides for the conditional release from a
mental hospital of persons committed when acquitted of criminal charges on the
basis of an insanity defense, may be paid notwithstanding the conditional release
proceedings are civil in nature whereas the judge's order appointing the doctor
was issued under Rule 28, Federal Rules of Criminal Procedure in view of the
court’s inherent authority to procure expert services and, therefore, the services
are not for payment under the Criminal Justice Act of 1964. The doctor’s invoice
is payable by the Administrative Office from funds appropriated under the
Judiciary Appropriation Act of 1971 “for necessary travel and miscellaneous
expenses, not otherwise provided for, incurred by the judiciary.”

To the Attorney General, April 3, 1973:

By letter dated November 27, 1972, the Assistant Attorney General
for Administration requested our advice concerning the proper source
of payment of an invoice by Dr. Albert E. Marland, a psychiatrist,
representing his fee and expenses for services rendered in the case of
United States v. Harry Hantman, Criminal No. 1446-68, a conditional
release proceeding held in the United States District Court for the
District of Columbia.

This proceeding arose under Title 24, section 24-301(e) of the Dis-
trict of Columbia Code (1967 ed., Supp. V). Subsection (d) of section
24-301 provides for commitment in a mental hospital of persons ac-
quitted of criminal charges on the basis of a defense of insanity. Sub-
section (e) of section 24-301 provides, inter alia, for the initiation of
release proceedings when the hospital superintendent files with the
court, in which the criminal prosecution was held and serves upon the
office which conducted the prosecution, a certificate that a person com-
mitted pursuant to subsection (d) is in a condition to be conditionally
released under supervision. After the expiration of 15 days following
filing and service, the superintendent’s certificate is sufficient to author-
ize the court to order conditional release without a hearing. However,
subsection (e) also provides that the court may on its own motion—
or must upon objection to the certificate by the prosecutive office—hold
a hearing “at which evidence as to the mental condition of the person
so confined may be submitted, including the testimony of one or more
psychiatrists from said hospital.” Subsection (e) provides further
that :

* = % if after a hearing and weighing the evidence, the court shall find that the
condition of such person warrants his conditional release, the court shall order
his release under such conditions as the court shall see fit, or, if the court does
not so find, the court shall order such person returned to such hospital.

In the instant proceeding Judge Edward M. Curran, who presided
at the hearing, found the psychiatric testimony presented (appar-
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ently by the hospital staff) conflicting, and felt the need of impartial
advice in order to make a just ruling. Accordingly, Judge Curran
issued an order under Rule 28, Federal Rules of Criminal Procedure,
appointing Dr. Marland to examine Mr. Hantman to determine his
mental condition and whether conditional release would be advisable.
Dr. Marland’s invoice, in the amount of $306, indicates in addition to
expenses the following services: an examination of Mr. Hantman, an
examination of the hospital’s clinical file concerning Mr. Hantman,
a conference with Mr. Hantman’s attorney, a conference with the
United States Attorney, a report to the judge, and testimony at the
hearing.

Dr. Marland’s invoice was presented initially to Judge Curran, and
was referred by him to the Administrative Office of the United States
Courts (Administrative Office) for payment under the Criminal Just-
ice Act of 1964, as amended, 18 U.S. Code 3006A. By letter dated
December 6, 1971, the Deputy Director of the Administrative Office
returned the invoice to Judge Curran, advising that conditional release
proceedings are entirely civil in nature, that Rule 28 was not for appli-
cation, and that the services of an independent psychiatrist were not
related to provision of an adequate defense so as to authorize payment
therefor under 18 U.S.C. 3006A. Judge Curran then submitted the
invoice to the Department of Justice, which again sought to have
payment made by the Administrative Office. Several letters passed
between the Department of Justice and the Administrative Office. In
this correspondence, the Department of Justice took the position that
Dr. Marland’s fee is payable from the miscellaneous expense appro-
priation of the Administrative Office, noting that :

* % * The Comptroller General has ruled in his unpublished decision B-121306
of November 4, 1954, that independent experts called by the court for assist-
ance ‘“* * * in order to determine the proper action to be taken” by the court
should properly be paid from the appropriations of the judiciary.

The Administrative Office responded that the Comptroller General
decision cited involved a straight habeas corpus proceeding, and that:
“Traditionally, these expenses are borne by the parties. We do not have
an appropriation to be used for this purpose.”

The Assistant Attorney General’s letter referring this matter to us
states in part:

% % * The Comptroller General determined in his decision 39:133 that habeas
corpus proceedings, although civil actions, are integrally related to the original
criminal proceeding. Although the conditional release proceeding is not a habeas
corpus proceeding (under the provisions of 24 D.C. Code 301(e) the release
is requested by the hospital), they are both civil actions incident to the original
criminal proceedings, and involve the protection of basic constitutional rights of
the defendant ; therefore, the same situation appears to prevail.

This department does not feel that this type of psychiatric examination and
testimony comes within the provisions of 18 USC 4244 to determine competency
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to stand trial nor is it an expense incident to the prosecution of the case, and
therefore can find no appropriation of this department to which it could properly
be charged.

The services of Dr. Marland in this matter were provided at the
Instance of, and clearly for the primary benefit of, the court. There is
no indication in the materials submitted to us that Mr. Hantman
requested the appointment of an independent psychiatric expert; and
we assume that he considered his interests to be adequately protected
by the testimony of the hospital’s psychiatrist. In view of the fore-
going, we do not believe that Dr. Marland’s services may be regarded
as “representation for” Mr. Hantman for purposes of the Criminal
Justice Act.

While the judge may have been incorrect in basing his order for
Dr. Marland’s services upon Rule 28 of the Federal Rules of Criminal
Procedure, there appears to be no question concerning the authority
of a court to procure at its own motion expert services which are
deemed necessary to determine the matter before it. The exercise of
such discretion has traditionally been regarded as an inherent power
of the court. See, e.g., 9 Wigmore on Evidence (Third ed.) § 2484; 98
C.J.S., Witnesses, § 350. Several decisions of this Office have also recog-
nized this power; and have concluded that expenses so incurred are
properly payable from appropriations available to the judicial branch
“for necessary * * * miscellaneous expenses, not otherwise provided
for * * *” Qur decision of November 4, 1954, B-121306, cited by the
Assistant Attorney General, seems particularly similar to the instant
matter. In that case, a Federal district judge had on his own motion
appointed a psychiatrist to examine a prisoner who exhibited a possible
mental condition during the course of a hearing on the prisoner’s appli-
cation for a writ of habeas corpus seeking his transfer to a hospital
for an operation. We held :

In the instant case, the court apparently felt that the views of psychiatrists
were needed in order to determine the proper course to be taken with respect
to the writ, and in such situations the court appears to have inherent power to
call witnesses on its own motion without specific authority for action in some
law or rule. See the notes following Rule 28 [Federal Rules of Criminal Proce-
dure] set forth in title 18, United States Code. Accordingly, it is concluded that
the appropriation specified in the court order—which appropriation is available

for miscellaneous expenses not otherwise provided for the judiciary—is available
for payment of the expenses involved * * *,

See also 39 Comp. Gen. 133, 137 (1959) ; B-132461, August 27, 1957;
¢f., 48 Comp. Gen. 681 (1969).

We believe that the approach taken in our prior decision, discussed
above, is applicable to the instant matter. Accordingly, it is our opinion
that the invoice submitted by Dr. Marland is payable by the Admin-
istrative Office from funds appropriated “for necessary travel and
miscellaneous expenses, not otherwise provided for, incurred by the
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judiciary * * *” under the Judiciary Appropriation Act, 1971, ap-
proved October 21, 1970, Public Law 91472, title IV, 84 Stat. 1055,
1057.

We are sending a copy of this letter to the Director of the Adminis-
trative Office.

[ B-177707]

Bids—All or None—Omission of Item Effect

Under an invitation for bids for the preparation of personal property of military
personnel for shipment or storage that divided delivery requirements into sched-
ules I, II, and III, each schedule further divided into three geographical areas, a
bidder who when awarded a contract for schedules IT and III as low bidder
alleged intent to bid on an “all-or-none” basis, except for the indicated exclusion
of area I, schedule III, may not have its bid corrected as for a minor error, nor
may the bid be disregarded, since the error in designating the all-or-none portion
of the bid is not ascertainable from the bid documents and corrections would
displace the 1ow bidder on schedule I (ASPR 2-406.3(a) (3)). Although an award
for the three schedules on an all-or-none basis would be pecuniarily advantageous
to the Government, the preservation of the competitive system requires the rights
of other bidders to be considered.

To Denning & Wohlstetter, April 3, 1973:

Reference 1s made to your letter of March 21, 1973, and prior corre-
spondence, protesting against award to any firm other than the De Witt
Transfer and Storage Company under invitation for bids No.
N00244-73-B-0300, issued by the Naval Supply Center, San Diego,
California.

Bidders were requested to submit bids on a requirement for prep-
aration of personal property of military personnel for shipment or
storage and for intra-city/intra-area movement for a l-year period
ending December 31, 1973. The requirement was divided into schedules
I, IT and III, each schedule being further divided into three geo-
graphical areas. The invitation provided for the evaluation of bids on
the basis of the total aggregate price of all items within an area of
performance under a given schedule.

At bid opening, De Witt was found to be low bidder on schedules IT
and IIT only. Upon learning that the contracting officer intended to
make an award on that basis, De Witt queried why it would not receive
an award on schedule I also. The contracting officer noted that the
cover letter with the De Witt bid stated as follows:

Please be advised, enclosed Solicitation Number N00244-73-B-0300, presented
as follows :

Schedule I Area 1, 2 & 3 All or None
Schedule II Area 1, 2, & 3 All or None
Schedule III Area 2 and 3 All or None

No Secondary or Tritary [sic]l, Schedule III, Area 1.
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De Witt alleged that this language resulted from a secretarial error
in transferring the limitations from dictated notes to the cover letter.
De Witt contended that it intended to bid on an all-or-none basis for
the combined schedules I, IT and 111, excluding area I of schedule ITI.

The contracting officer determined the alleged error not to be minor
under Armed Services Procurement Regulation (ASPR) 2-405 and
accordingly denied De Witt’s request for correction of the bid. De
Witt protested the decision. Upon receipt of the protest by the Deputy
Commander, Procurement Management, Naval Supply Systems Com-
mand, it was recognized that the regulation applicable to an alleged
mistake was ASPR 2406 and the authority to decide whether cor-
rection could be made lay with the Deputy Commander. The protest-
ant was advised of this and requested to submit a statement as to the
nature of the mistake, how it occurred and the intended bid price,
and a written request indicating the firm’s desire to withdraw or
modify the bid. In response to this advice, the attorney for De Witt by
letter of January 22, 1973, alleged that the bidder intended at all times
to bid “all or none” as regarded all items bid upon, and it was re-
quested that the bid be changed accordingly or be disregarded. An
affidavit from the secretary who allegedly made the error explaining
how it had occurred was also furnished.

After considering the evidence, the Deputy Commander noted that
the governing regulation in the matter, ASPR 2-406.3 (a) (3), states
as follows:

(3) Where the bidder requests permission to correct a mistake in his bid and

clear and convincing evidence establishes both the existence of a mistake and the
bid actually intended, a determination permitting the bidder to correct the mis-
take may be made; provided that, in the event such correction would result in
displacing one or more lower bids, the determination shall not be made unless the
existence of the mistake and the bid actually intended are ascertainable sub-
stantially from the invitation and the bid itself. * * #,
Although the extrinsic evidence furnished by the bidder outside the
invitation and the bid was considered convincing as to the fact that a
mistake in bid had been made, correction of the alleged mistake was
not allowed in view of ASPR 2-406.3(a) (3) because it would result
in displacing the low aggregate bidder on schedule I. The existence of
the mistake and the bid actually intended were not considered to be
ascertainable substantially from the invitation and the bid. Further,
the evidence was considered to conflict as to whether an all-or-none bid
was intended on all three schedules ¢n fofo or on all three schedules
less area I of schedule IT1.

The original request of the attorney for De Witt by letter of Janu-
ary 8, 1973, was “that either an award of contract covering all work
required under schedules I, IT, and III be made to De Witt or if such
an award is not to be made to DeWitt then it is urged that DeWitt be
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permitted to withdraw its bid.” The attorney further contended that
because the intended bid prices are those in the bid originally sub-
mitted by De Witt and because the cover letter, which is also a part of
the bid, notes the all-or-none qualifications with which the allegation
of mistake is concerned, the existence of an error and of the intended
bid prices is clearly established from the bid and therefore correction
may be allowed even if the displacement of another low bid should
occur thereby. It was also stated that the fact that the De WWitt bids on
areas II and IIT of schedule III were out of line with the prices sub-
mitted by the other bidders should have placed the contracting officer
on notice as to the all-or-none error.

‘We are unable to concur with your contentions. Even if the contract-
ing officer should have been placed on notice as to the possibility of
error in the De Witt bid by the lowness of the De Witt prices for areas
IT and IITI of schedule III, this fact could equally point to a mistake
having been made by the bidder in the computation of its bid prices
on those items. That the error occurred in designating the all-or-none
portion of the bid is, in our opinion, not ascertainable from the bid
documents. Rather, the nature of the error is proven only by resorting
to extrinsic evidence. Consequently, since correction would displace
the low bidder on schedule I, under ASPR 2-406.3(a) (3), we believe
that correction was properly disallowed. Further, inasmuch as the
extrinsic evidence showed that all-or-none bids were not intended as
to each schedule individually, it is proper that the De Witt bid be with-
drawn. Although an award to De Witt for the three schedules on
an all-or-none basis would be pecuniarily advantageous to the Gov-
ernment, our Office has held that, where the correction would result
in displacement of one or more bidders, the interest of the Govern-
ment in preserving and maintaining the competitive bidding system
requires that the rights of other bidders be considered as calling for
denial of the correction, except where it can be ascertained substan-
tially from the invitation and bid itself. 37 Comp. Gen. 210 (1957) ;
B-166523, August 5, 1969; and B-169986, June 18, 1970.

Accordingly, the protest is denied.

[ B-17163773

Courts — Jurors — Fees — Government Employees in Federal
Courts—Sequestered Jurors

The fact that jury duty involves only 8 hours of absence from a Federal position
does not entitle a Federal employee sequestered for 49 days as an alternate juror
in a United States District Court to additional jury fees for 16 hours a day
on the basis of the “two-thirds rule” for the days that were within the employee’s
regular tour of duty and for which jury fees were not paid in accordance with
5 U.8.C. 5537, which prohibits payment to an employee of the United States for
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jury duty in United States courts while in a pay status in a civilian position, as it
is immaterial whether the employee's pay status involved only a part of the period
of jury service since there is no authority to pay jury fees on a pro rata basis.

To the National Vice President, American Federation of Govern-
ment Employees, April 4, 1973:

Reference is made to your letter dated October 5, 1972, with enclo-
sures, reference 1-1156, requesting a decision on the claim of Mrs.
Rosemary A. McGinn, a Federal employee, for additional fees covering
jury service in the United States District Court for the Middle District
of Pennsylvzania.

The information furnished indicates that during the period Febru-
ary 7-April 5, 1972, Mrs. McGinn, while serving as an alternate juror
in the United States District Court for the Middle District of Pennsyl-
vania, was sequestered along with other jurors for a period of 49 days
(February 17-April 5, 1972). Pursuant to the cognizant statute (5
U.S. Code 5537), Mrs. McGinn was only paid jury fees for those days
of service (14) which were not within her regular tour of duty as a
Federal employee (7 weekends).

What Mrs. MecGinn seeks now is compensation for the balance of the
time she served as a juror on the basis of the “two-thirds rule.” The
rationale employed is that of the 24 hours on any day which Mrs.
McGinn served as a sequestered juror, only 8 hours involved absence
from her Federal job. In such light she claims 24 of the daily compen-
sation payable to a juror asserting that 16 hours of every day served
in such a capacity were during her normal off-duty hours.

5 U.S.C. 5537 provides as follows:

(a) An employee as defined by section 2105 of this title (except an individual
whose pay is disbursed by the Secretary of the Senate or the Clerk of the House
of Representatives) or an individual employed by the government of the District
of Columbia may not receive fees for service—

(1) as a juror in a court of the United States or the District of Columbia ;
or

(2) as a witness on behalf of the United States or the District of
Columbia.

(b) An official of a court of the United States or the District of Columbia
may not receive witness fees for attendance before a court, commissioner, or
magistrate where he is officiating.

(c) For the purpose of this section, “court of the United States” has the
meaning given it by section 451 of title 28 and includes the United States Dis-

trict Court for the District of the Canal Zone, the District Court of Guam, and
the District Court of the Virgin Islands.

28 U.S.C. 1871 states in pertinent part that :

Grand and petit jurors in district courts or before United States commissioners
shall receive the following fees, except as otherwise expressly provided by law:

For actual attendance at the place of trial or hearing and for the time neces-
sarily occupied in going to and from such place at the beginning and end of such
service or at any time during the same, $20 per day, except that any juror re-
quired to attend more than thirty days in hearing one case may be paid in the
discretion and upon the certification of the trial judge a per diem fee not ex-
ceeding $25 for each day in excess of thirty days he is required to hear such case.



628 DECISIONS OF THE COMPTROLLER GENERAL (52

We have held that when an employee performs jury service after his
duty hours, or on a nonworkday, or on a holiday (no court leave being
involved), he is entitled to payment of or retention of jury fees. 36
Comp. Gen. 378,379 (1956) and 45 id. 251 (1965).

As to jury duty in a Federal court where such duty extends beyond
the hours covered by an employee’s court leave, we note that a similar
situation was the subject of question 3 and the answer thereto as con-
tained in 36 Comp. Gen. 378 at page 379 (1956). The question was as
follows:

(3) If there is a partial conflict between the usual hours of employment of
such an employee and the hours of jury service, may the employee collect or

retain the jury fee on a pro rata basis to the extent of such conflict? [Italic
supplied.]

In response thereto, this Office stated that:

Referring to question (3), we see no proper legal basis under section 2 of the
above-quoted statute for prorating any jury fee in the case of jury service by
“any employee specified in section 1"’ where the jury service is “in any court of
the United States”—a situation to which your third question is addressed. Un-
like section 3 of the statute—providing for some measure of ‘‘reimbursement”
to the United States for jury service rendered in State courts where the com-
pensation and annual leave account of the Federal employee continues without
diminution during the period of all or a part of his scheduled tour of duty- -
section 2 is explicit in its mandate that such employee ‘‘shall not receive any
compensation for such service.” That section of the statute has consistently
been construed by our Office as prohibiting payment to an employee of the United
States for jury duty for those days on which he may perform jury service in
the United States courts while in a pay status in his civilian position (29 Comp.
Gen. 391), and whether such pay status involves only a part of the period of
jury service is immaterial. To provide for prorating under section 2 of the
statute would be reading into the statute a provision which is not there. We must
conclude, therefore, that question 3 is for answering in the negative.

We see no reason why the above conclusion would not be applicable
here regardless of the fact that Mrs. McGinn was sequestered for 49
days (24 hours a day). In that connection we point out that the jury
fee in a Federal court may cover only a short period of the day or the
full 24 hours. Furthermore, our review of the legislative histories of
the provisions of 5 U.S.C. 5537, including the predecessor act of
June 29, 1940, and the provision of 28 U.S.C. 1871, does not reveal
any legislative intent to authorize partial juror fees in the event of an
overlap of the time a Federal employee serves as a juror and the time
of his normally scheduled tour of duty.

Accordingly, we perceive no basis upon which Mrs. McGinn could
properly be paid jury fees on a pro rata basis during the period in
question. We assume she has filed or will file a claim with the Clerk of
the Court for the jury fee covering the holiday, February 21, 1972,
in accordance with our decision in 45 Comp. Gen. 251.
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[ B-173815 J

Foreign Service—Promotions—Delayed—Annuity Computation

Notwithstanding a 4-year delay in promoting a Foreign Service Officer from
F8S0-4 to FSO-3 due to age discrimination, the officer who will reach mandatory
retirement age within 8 months of his promotion may not be permitted for the
purpose of increasing his annuity payments to pay into the Foreign Service and
Disability Fund the additional amounts that would have been deducted from
his salary and deposited into the fund but for the delay. Compulsory contribu-
tions to the retirement fund are based on actual salary received and since the
employee may not be retroactively promoted upon removal of the age discrimi-
nation, his annuity payments are not for computation on the salary of grade
FS8O0-3 prior to the date he was promoted to that grade.

To Kiyonao Okami, American Consul, Embassy of the United
States of America, April 4, 1973:

Reference is made to your letter of March 5, 1973, requesting that
you be permitted to pay into the Foreign Service and Disability Fund
the additional amounts that would have been deducted from your
salary and deposited into the fund if your promotion from FSO-4 to
FSO-3 had been made in 1968 instead of being delayed to 1972 be-
cause of discrimination on account of your age. You state that you
will reach the mandatory age for retirement on June 30, 1973, and
wish to make such additional contributions to the fund so that your
annuity will be computed on the higher salary that you would have
received but for the discrimination.

You state that after being passed over for promotion for several
years on account of age, you filed a grievance in 1971. On June 5, 1972,
the Foreign Service Grievance Board found that you had been dis-
criminated against. Accordingly, the Board recommended to the Secre-
tary of State that you be promoted to the fourth step of FSO-3, which
would have been the approximate point in grade which you would
have held had your career not been impeded by discrimination. The
Secretary concurred with the Board and you were subsequently pro-
moted to the fourth step of FSO-3, effective October 9, 1972. You note
that you will have been paid at the higher salary for only 8 months at
the time of your retirement and the increased salary payments for this
short period will have little effect on the basic salary for the highest
3 consecutive years of service, on which your annuity is to be based.
While you do not claim any back pay, you believe that under the cir-
cumstances you should be permitted to make additional deposits into
the retirement fund and thereby increase your annuity back to the date
in 1968 when you should have received the promotion to FSO-3.

Section 821 of the Foreign Service Act of 1946, as amended, 22 U.S.
Code 1076, reads in part as follows:

(a) The annuity of a participant shall be equal to 2 per centum of his average
basic salary for the highest three consecutive years of service, for which full
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contributions have been made to the Fund, multiplied by the number of years,
not exceeding thirty-five, of service credit obtained in accordance with the pro-
visions of sections 1091 to 1093 of this title. * * *.

Section 811 of the Foreign Service Act of 1946, as amended, 22 U.S.C.
1071 reads in part as follows:

(a) Seven per centum of the basic salary received by each participant shall
be contributed to the Fund for the payment of annuities, cash benefits, refunds,
and allowances. An equal sum shall also be contributed from the respective
appropriation or fund which is used for payment of the salary. * * *.

[ ] [ ] * L J L J [ ] L J
(b) Each participant shall be deemed to consent and agree to such deductions

from basic salary, and payment less such deductions shall be a full and complete
discharge and acquittance of all claims and demands whatsoever for all regular
services during the period covered by such payment, except the right to the
benefits to which he shall be entitled under this chapter, notwithstanding any
law, rule, or regulation affecting the individual’s salary.

Regarding the amount of the deduction, subsection 102(a) of Public
Law 91-201, 22 7.S.C. 1064, approved February 28, 1970, 84 Stat. 17,
substituted “Seven” for “Six and one-half.”

The above statutory provisions provide that the annuity of a Foreign
Service Officer is to be computed on his average basic salary for which
full contributions have been made to the fund and require deductions
from the salary of an officer in the amount stated. Such deductions are
a full and complete discharge of the Government’s obligation to the
officer except for the retirement benefits, etc., contained in the
remainder of the code chapter. There is no provision for computing
the high 3-year basic salary on a constructive salary basis or on the
basis of additional contributions to the fund. Section 881 of the Foreign
Service Act of 1946, as amended, 22 U.S.C. 1116, provides that a
participant may make voluntary contributions to the fund. However,
such contributions are to be used to purchase an additional life annuity
actuarially equivalent to such contributions, etc., and do not affect the
participant’s basic salary for the purpose of computing his annuity
under 22 G.S.C. 1076,

Since the statutes pertaining to compulsory contributions to the
retirement fund require such contributions to be based on the actual
salary received, it appears that the only basis for increasing your
average basic salary for the purpose of computing your annuity would
be that you are entitled to a retroactive promotion and back pay.
Regarding the remedy for a discriminatory personnel action it was
held in 48 Comp. Gen. 502 (1969) that a retroactive promotion because
of failure to timely promote an employee because of racial discrimina-
tion was unauthorized. It would appear that this rule would also apply
in cases involving discrimination on account of age. We have also
examined laws and regulations that became effective subsequent to the
date of the decision cited above. However, we have found none that
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would authorize the retroactive promotion of an employee with back
pay because of failure to timely promote him due to discrimination
on account of age.

In view of the above, our view is that no basis exists whereby your
average basic salary for annuity computation purposes could be com-
puted on the salary of grade FSO-3 prior to the date you actually were
promoted to that grade.

[ B-173976 ]

Compensation—Promotions—Delayed—Freeze on Promotions

‘Where the Federal Aviation Administration elected, in the exercise of its
executive function to appoint persons to the civilian Government service, not
to promote development Air Traffic Controllers who had satisfied the criteria
for promotion until clarification of the Presidential order of December 11, 1972,
placing a freeze on promotions, the employees did not become entitled to higher
salaries prior to the date of the agency’s promotional action, notwithstanding
the controllers performed the duties and otherwise qualified for the promotions,
or that an employment agreement may have been executed, since under Executive
Order 11491, the right of promotion is retained by the management officials of
an agency. Furthermore, the failure to promote is not the “unjustified or
unwarranted personnel action” contemplated by 5 U.S.C. 5596 to entitle the
employees to back pay.

To the Regional Vice President, Professional Air Traffic Controllers

Organization, April 4, 1973 :

This refers to your letter of February 6, 1973, requesting a decision
concerning whether Air Traffic Controller developmental promotions
delayed by the Federal Aviation Administration as a result of the
President’s December 11, 1972 freeze on hirings and promotions in the
executive branch, should be made retroactively effective to dates when
the controllers satisfied promotion criteria during the freeze period.

Your contention as we understand it is that an employment agree-
ment between the agency and its controller employees required the
agency to promote such employees whenever they satisfied certain
established criteria relative to performance, training, time in grade,
etc. Upon imposition of the freeze, the agency was uncertain whether
such promotions were permissible under terms of the President’s order
and sought advice from the Civil Service Commission. You state the
Civil Service Commission ruled on January 2, 1973, that an implicit
commitment existed on the part of both the agency and the employees
that when the employees satisfied the criteria they could not be denied
promotions. You complain that the agency has not made delayed
promotions retroactively effective to dates on which the employees
satisfied the criteria and seek a decision on this matter.

The Federal Aviation Administration has informally advised this
Office that your organization does not have an agreement covering
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promotion of developmental controllers. Moreover, we note that section
12 of Executive Order 11491, Labor-Management Relations in the
Federal Service, requires all agreements between an agency and a
labor organization to include a basic provision retaining the right of
promotion in management officials of the agency, in accordance with
applicable laws and regulations. 50 Comp. Gen. 850 (1971). Appar-
ently, you are relying on agency policy to advance developmental
controllers when certain specified development criteria has been
satisfied.

However, it is an established principle of law that the power of
appointment to the civilian Government service is an executive func-
tion and lies within the discretion of the head of the employing agency.
Tierney v. United States, 168 Ct. CL. 77 (1964) ; Nordstrom v. United
States, 177 Ct. Cl. 818 (1966). Federal Government employees are
entitled to the salaries of the positions to which they are appointed
regardless of the duties they actually perform. Thus where employees
of an agency believed themselves entitled to promotion to a higher
grade or to have the positions they occupied reclassified to a higher
grade, and were ultimately successful in so persuading the Civil
Service Commission, their entitlement to the pay of the higher grade
did not commence until they were actually promoted to that grade in
accordance with the mandate of the Civil Service Commission, not
having occupied the higher grade position until that time. Further-
more, the general rule is that when a position is reclassified to a higher
grade as a result of an appeal to the Civil Service Commission, there
is no authority to make the higher salary rate retroactively effective.
Dianish et al. v. United States, 183 Ct. Cl. 702 (1968).

In the instant case, the Federal Aviation Administration elected
not to exercise its discretion to promote certain developmental control-
lers until it obtained clarification of the Presidential order placing a
freeze on promotions. Since the appointments (promotions) were not
made until a later date, the employees did not become entitled to the
higher salaries for any period prior thereto, notwithstanding the fact
they may have performed the duties of, and have been otherwise
qualified for, these positions in the interim. It has long been the rule of
our Office that a personnel action may not be made retroactively effec-
tive so as to increase the right of an employee to compensation. 40
Comp. Gen. 207 (1960) ; 39 id. 583 (1960).

In response to your request, we have also examined the possible
application of 5 U.S. Code 5596, covering back pay due to unjustified
personnel action, which reads in pertinent part as follows:

An employee of an agency who, on the basis of an administrative determination

or a timely appeal, is found by appropriate authority under applicable law or
regulation to have undergone an unjustified or unwarranted personnel action that
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has resulted in the withdrawal or reduction of all or a part of the pay, allow-
ances, or differentials of the employee—

(1) is entitled, on correction of the personnel action, to receive for the period
for which the personnel action was in effect an amount equal to all or any part
of the pay, allowances, or differentials, as applicable, that the employee normally
would have earned during that period if the personnel action had not occurred,
less any amounts earned by him through other employment during that period;
and

(2) for all purposes, is deemed to have performed service for the agency dur-
ing that period, except that the employee may not be credited, under this section,
leave in an amount that would cause the amount of leave to his credit to exceed
the maximum amount of the leave authorized for the employee by law or
regulation.

(¢) The Civil Service Commission shall prescribe regulations to carry out
this section. * * *

Regulations implementing this statute have been promulgated by the
Civil Service Commission in 5 CFR 550.803 and. provide in part as
follows:

(d) To be unjustified or unwarranted, a personnel action must be determined
to be improper or erroneous on the basis of either substantive or procedural defects
after consideration of the equitable, legal, and procedural elements involved in
the personnel action.

(e) A personnel action referred to in section 5596 of title 5, United States
Code, and this subpart is any action by an authorized official of an agency which
results in the withdrawal or reduction of all or any part of the pay allowances,
or differentials of an employee and includes, but is not limited to, separations
for any reason (including retirement), suspensions, furloughs without pay,
demotions, reductions in pay, and periods of enforced paid leave whether or not
connected with an adverse action covered by Part 752 of this chapter.

Our Office has had occasion to construe the language of the above-
quoted statute and regulations and has consistently held that a failure
to promote as a result of discrimination or other unjustified cause is
not such an “unjustified or unwarranted personnel action” as to entitle
the employees adversely affected thereby to back pay. See B-173388,
July 26, 1971; B-173255, July 14, 1971, and B-165571(1), July 18,
1969, copies enclosed.

Accordingly, on the basis of the present record we are of the opinion
that the Federal Aviation Administration acted properly in not mak-
ing delayed promotions of developmental controllers retroactively
effective.

[ B-175222]

Bonds—Performance—Surety—Liability, Obligation, Etec.

A surety who requested the Government to withhold the funds due a defaulting
contractor under a janitorial service contract and who met its obligations under
the performance bond for the excess costs to the contracting agency to complete
the contract is not liable in an amount that exceeds its obligation under the pay-
ment bond for the withheld funds that were turned over by the agency to the
Labor Department to cover wage deficiencies under the defaulted contract as
well as another contract. The surety did not complete the contract itself and
having only guaranteed contract performance at a specified price, it is not liable
for the wage underpayments that it did not guarantee. To hold the surety liable

517-368 O - 73 - 2
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for obligations not contemplated by the performance bond would violate the
general rule of the Law of Suretyship that no one incurs a liability for another
unless expressly agreeing to be bound.

To the Secretary of the Air Force, April 4, 1973:

Reference is made to your transmittal letter dated March 16, 1972,
with enclosures, from the Chief, Contract Support Branch, Contract
Management Division, Dir/Procurement Policy (LGPMB), concern-
ing the claim of United States Fidelity and Guaranty Company
(USF&G), surety for Western Janitorial Service, Incorporated
(Western), to certain funds disbursed under contract No. F04666-69-
C-0260, with the United States Air Force.

The contract was awarded to Western on June 27, 1969, and pro-
vided for custodial services at Beale Air Force Base, California,
USF&G furnished payment and performance bonds on the contract.
Western abandoned the contract effective February 27, 1970, and on
March 2, 1970, the contracting officer notified the surety that Western
had defaulted on its contract and demanded that USF&G satisfy its
performance bond obligation. USF&G immediately (March 2, 1970)
sent a telefax to the contracting officer directing the contracting officer
to retain any and all funds due on the contract, and by letter dated
March 16, 1970, it tendered the services of Murcole, Incorporated, to
complete the defaulted contract and agreed to reimburse the Air Force
for excess costs resulting from the default. Formal Notice of Default
Termination was dated April 1, 1970, at which time Western was noti-
fied that it would be held liable for any excess costs incurred by the
Government in the reprocurement of the terminated services. At the
time of default by Western the Government had in its possession the
sum of $1,326.29, withheld from Western for work performed prior
to its abandonment of work under this contract.

Reprocurement of the terminated services was accomplished as
follows:

a. Cost incurred for Government labor to perform

services, Feb. 27 through March 5, 1970. $ 438.492
b. Reprocurement:

(1) Interim services March 6-19, 1970, from Mur-

cole, Incorporated. $ 1, 600.00
(2) Interim services, March 20-27, 1970, from

Murcole, Incorporated. $ 800.00
(3) Contract with Murcole, Incorporated, for

period March 28 through June 30, 1970. $ 9,306. 62

Total cost of completion of defaulted contract $12, 145. 04
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Had Western completed the contract it would have earned for 4
months and 2 days (February 27 through June 30, 1970), at $2,062.36
per month, the sum of $8,386.94 less $20.97 discount or a net amount of
$8,365.97. Therefore, the net excess costs were $3,779.07.

On June 17, 1970, the surety was notified by the contracting officer
that the withheld sum ($1,326.29) was being contested pending a hear-
ing by the Department of Labor regarding claims for unpaid wages by
employees of Western. The hearing examiner determined that
$40,526.14 was due Western employees for work performed on a num-
ber of contracts with the United States. However, of the total amount
owed, only $668.51 was attributable to the Beale Air Force Base work.

On August 12, 1970, the Air Force sent to the surety a “Notice of
Assessment, of Excess Cost (Damages)” on the Beale contract. The
surety was notified that the total excess costs and damages incurred in
completing performance were $3,779.07 and that, after subtracting the
$1,326.29 of withheld funds, the surety owed $2,452.78 on the perform-
ance bond. On August 20, 1970, the surety sent its drafts for $2,452.78
(the excess costs of completing the contract after application of the
withheld balance) under its performance bond and for $668.51 (the
amount of the wage claims attributable to the contract) under its pay-
ment bond to the Air Force and to the Department of Labor,
respectively.

On September 4, 1970, the Air Force notified the surety that it had
transmitted $1,326.29, the undisbursed contract balance, to the Depart-
ment of Labor at its request to satisfy wage claims against Western
and demanded payment of that amount as it had been erroneously
credited to the excess costs of completing the Beale contract. On Sep-
tember 16, 1970, the surety objected to this action in a letter to the Air
Force. On the same date it called the Department of Labor’s attention
to its draft in the amount of $668.51 and advised of its intention to
meet all its obligations on Western payment bonds. In its reply the
Department of Labor returned the USF&G draft of August 20, 1970,
stating that the funds withheld by the Air Force were sufficient to
satisfy the amount due to Western’s employees under the Beale
contract.

In response to our request, the Department of Labor also advised us
that of the $1,326.29, transmitted by the Air Force, $668.51 was paid
to Western’s underpaid employees under the Beale Air Force Base
contract, and that the balance of $657.78 was used to help pay back
wages found due employees on another Western contract on which
there was no surety. It is Labor’s position that the foregoing distribu-
tion was in accordance with the following pertinent provisions of
section 3(a) of the Service Contract Act of 1965 (41 U.S.
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Code 352(a)), and the implementation thereof in Armed Services
Procurement Regulation 12-1004, respectively.

41 U.S.C. 352(a)

So much of the accrued payment due on the contract or any other contract
between the same contractor and the Federal Government may be withheld as is
necessary to pay such employees. Such withheld sums shall be held in a deposit
fund. On order of the Secretary, any compensation which the head of the Federal
agency or the Secretary has found to be due pursuant to this Act shall be paid
directly to the underpaid employees from any acerued payments withheld under
this Act.

ASPR 12-1004

This contract, to the extent that it is of the character to which the Service
Contract Act of 1965 * ¢ = applies. is subject to the following provisions and to
all other applicable provisions of the Act and the regulations of the Secretary of
Labor thereunder. * * *

# ® ® #® ® @ &

(g) Withholding of payments and termination of contract. The contracting
Officer shall withhold or cause to be withheld from the Government Prime Con-
tractor under this or any other Government contract with the Prime Contractor
such sums as he, or an appropriate officer of the Labor Department, decides
may be necessary to pay underpaid employees. Additionally, any failure to comply
with the requirements of this clause relating to the Service Contract Act of 1965
may be grounds for termination of the right to proceed with the contract work.
In such event, the Government may enter into other contracts or arrangements
for completion of work, charging the Contractor in default with any additional
cost.

The surety contends that under well-established legal principles the
money retained by the Government at the time of Western’s default
was properly for application toward completion of the contract and,
therefore, USF&G’s payment of the difference between that amount
and the total excess completion costs absolved it of liability under its
performance bond. Its rationale is to the effect that the Government
holds the undisbursed funds in trust for completion of the contract
and the completing surety is subrogated to the Government’s right to
apply the retained funds to the excess completion costs in preference
to any other claims. It is the surety’s position that while the Service
Contract Act of 1965 authorizes the withholding of funds due the
contractor to satisfy wage claims under that or other contracts, it is
not applicable to the situation where, as here, the contractor defaults
and the retained funds are held in trust for completion of
performance.

The right of a surety to a withheld fund when the surety completes
performance of a contract upon default by the contractor has long
been recognized. In Prairie State Bank v. United States, 164 T.S. 227
(1896), the court held that a retained fund under a Government con-
tract was for the protection of the United States and that a completing
surety was subrogated to the rights of the Government in the fund and
therefore had an equitable interest in it. This “firmly established rule”
was reaffirmed by the Supreme Court in Pearlman v. Reliance Insur-
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ance Co.,371U.S. 132 (1962) and has been applied in 7'rinity Univer-
sal Insurance Co. v. United States, 382 F. 2d 317 (5th Cir. 1967),
cert. den. 390 U.S. 906 (1968), and Security Insurance Co. v. United
States, 192 Ct. CL 754, 428 F. 2d 838 (1970). In the latter case, the
Court quoted approvingly the following language from 7'rinity,
supra:

A different situation occurs when the surety completes the performance of a
contract. The surety is not only a subrogee of the contractor, and therefore a
creditor, but also a subrogee of the government and entitled to any rights the
government has to the retained funds. If the contractor fails to complete the job,
the government can apply the retained funds and any remaining progress
money to costs of completing the job. The surety is liable under the perform-
ance bond for any damage incurred by the government in completing the
job. On the other hand, the surety may undertake to complete the job itself. In
so doing, it performs a benefit for the government, and has a right to the re-
tained funds and remaining progress money to defray its costs. The surety who
undertakes to complete the project is entitled to the funds in the hands of the
government not as a creditor and subject to setoff, but as a subrogee having the
same rights to the funds as the government. (382 F. 24 at 320.)

Essentially, the conclusion reached in these cases is that a completing
surety is no worse off than one that elects to pay excess cost damages.
Since in the instant case the surety did not complete the contract, the
excess cost damages for which the surety is liable must be determined.

The legislative history of the Service Contract Act of 1965 indicates
that the Act’s purpose was to give the same protection and benefits to
service employees that was afforded construction workers under the
Davis-Bacon Act, 40 U.S.C. 276a. For example, page 11 of the Hear-
ings Before the Subcommittee on Labor and Public Welfare, 89th Con-
gress, 1st Session, on H.R. 10238, which was subsequently enacted as
Public Law 89-286 (Service Contract Act of 1965), contains the fol-
lowing testimony of the Solicitor of Labor:

At the threshold I have been told that there is some curiosity as to why we

did not simply take the Davis-Bacon Act and extend it so thaf it would cover
service contracts as well as construction contracts.

* ® % » * * *

Another answer to that question is, that in principle, without mentioning it, we
have followed the Davis-Bacon Act.

The Davis-Bacon Act authorizes the withholding of funds due under
a contract to reimburse workers who were paid less than the required
minimum wages while working on that contract. Thus, the two acts are
substantially similar except for the provision in the Service Contract
Act of 1965 which authorizes the use of retained funds to reimburse
workers owed money under other contracts as well as the contract
under which the money is retained. No explanation of this difference
appears in the legislative history. We note, however, that the provisions
of the Walsh-Healey Act of June 30, 1936, 49 Stat. 2036, 41 U.S.C. 36,
providing similar protection for employees under supply contracts,
have also been held to apply to all contracts subject to that act, Ready-
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Mix Concrete Company v. United States, 131 Ct. Cl. 204 (1955) ; Cf.
19 Comp. Gen. 785 (1940), and that the language of the Service
Contract Act explicitly provides for similar application of its
provisions.

We have previously had occasion to consider a claim to retained
funds on behalf of unpaid workers due under a contract subject to the
Davis-Bacon Act. 46 Comp. Gen. 178 (1966). In that case we rejected
the trust fund concept expressed in certain prior cases (33 Comp.
Gen. 496 (1954) and 35 <d. 144 (1955)) as applied to withheld
payments under a contract. We held that a trust arose in favor of the
workmen, if at all, only when “determinations are made as to the
employees entitled, the individual amounts due, and the withheld
amounts transferred to and accepted by the General Accounting Office
as impressed monies.” 46 Comp. Gen. 178, 182. We noted that the
statute provided that the contracting officer may withhold in favor of
underpaid employees but that the Davis-Bacon Act procedures
appeared to be supplemental to other rights and remedies available
to the workers, and we concluded that the Government has priority for
setoff of its claims against amounts withheld from a contractor, leaving
the workers to other remedies if the retainage was insufficient to
satisfy their claims also. We have held that under the Walsh-Healey
Act, funds withheld for the benefit of employees must be used only for
payment to employees because of the mandatory language of the act.
19 Comp. Gen. 565 (1939) ; 46 id. 178, 182, supra. In both cases, how-
ever, it is clear that unpaid employees can have a paramount interest
in the withheld funds only if the funds were withheld specifically for
the benefit of such employees. See B-166264, June 1, 1970.

In view of these decisions and the legislative history of the Service
Contract Act, we cannot conclude that employees covered by that act
have any greater protection with respect to a surety’s claim to retained
funds than those covered by the Davis-Bacon and Walsh-Healey Acts.
Furthermore, while it is clear that under the act a contractor who fails
to pay the minimum required wages to his employees may be defaulted
for nonperformance, thereby subjecting the performance bond surety
to liability for excess costs, it is equally clear that such excess costs do
not encompass the amount by which the employees were underpaid.
As stated in United States v. Munsey Trust Co., 332 U.S. 234, 244
(1947) :

* * * When laborers and materialmen * * * are unpaid and the work is
complete, the government suffers no damage. The work has been done at the
contract price. The government cannot suffer damage because it is under no legal
obligation to pay the laborers and materialmen. In the case of the laborers’

bond, the surety has promised that they will be paid, not, as in the case of
performance bond, that work will be done at a certain price. * * *,
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Here, the surety, by executing a performance bond, guaranteed per-
formance at a specified price, but it does not appear that it undertook
to guarantee payment of contractor employees on the specific contract
involved or on any other contract. Thus, to hold the performance bond
surety for underpayment of laborers would make the surety liable for
obligations not contemplated when the bond was issued. This would
violate the “general rule of the Law of Suretyship that no one incurs
a lability to pay a debt or perform a duty for another unless he
expressly agrees to be so bound, for the law does not create relation-
ships of this character by mere implication.” 44 Comp. Gen. 495, 497
(1965).

We do not believe that our holding in B-161460, May 25, 1967, is in
conflict with our holding in the instant case. The prior case involved
the proper distribution of funds representing amounts earned by the
contractor, but unpaid, under certain defaulted contracts. There were
three claimants to the funds: the contracting agency for its excess
reprocurement costs, unpaid employees under the Service Contract
Act of 1965, and the Internal Revenue Service for taxes owed by the
defaulted contractor. In that situation the Solicitor of Labor asked
the contracting officer to give priority to the unpaid employees’ claims.
We concluded that our Office “would not be required to object to
priority being given to payment of the amounts due the unpaid
employees in accordance with the request of the Solicitor of Labor.”
Although we held that the Government may give priority to the
unpaid employees, we did not have the question presented in that case
of a surety’s liability for excess costs. Under the terms of the per-
formance bond the surety is liable to the Government for the excess
costs resulting from the contractor’s default. In measuring the extent
of the costs, we believe the Government must deduct funds it withheld
from a defaulted contractor at the surety’s request. While the Govern-
ment may choose to apply the withheld funds to the benefit of unpaid
employees rather than to its own claims, the Government may not
look to the surety to reimburse it for the funds paid to the employees.
See Home Indemnity Company v. United States, 180 Ct. Cl. 173, 376
F.2d 890 (1967).

Accordingly, we believe that the surety herein may not be held
liable for the $1,326.29 paid by the Air Force to the Department of
Labor, except to the extent to which that amount was used to satisfy
the surety’s obligation under its payment bond.
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[ B-175254(1)]

Bids—Competitive System—Specifications—Development to En-
able Competition

The low bidder under a canceled ambiguous invitation for bids on 2,000 KW gas
turbine engine driven power plants and related data packages who did not sub-
mit a bid under the reissued invitation because it included a revised, more
broadened experience clause, a requirement for a 100 percent performance bond,
and two liquidated damage clauses at different per diem rates, provisions the
bidder contended were designed to eliminate competition, was not prejudiced by
use of the clauses as they were developed to protect the Government’s interest in
view of the responses to the initial solicitation from relatively inexperienced
firms and, furthermore, the use of such clauses is not improper or unduly re-
strictive of competition because one or more bidders or potential bidders cannot
comply with their requirements.

Bids—Competitive System—Restrictions on Competition—Protect
Interests of Government

The inclusion in an invitation for bids to procure gas turbine units of an experi-
ence, performance bond, and two liquidated damage clauses in order to protect
the interests of the Government is not restrictive of competition where the
experience clause is intended to establish prior experience—a matter of bidder
responsibility and not bid responsiveness—and its use is appropriate to sub-
stantiate product reliability and manufacturing capability ; where the perform-
ance bond is a necessary and proper means to secure the contractor’s obligation
under the contract, even though a 100 percent performance bond was required;
and where the liquidated damages at different per diem rates for delayed de-
livery and failure of the units to operate each day for the first year was war-
ranted on the basis of administrative needs and prior experiences, and further-
more, the determination of whether a penalty is involved depends on facts as
they arise.

Advertising—Advertising v. Negotiation—Specifications Avail-
ability

The use of formal advertising procedures by the Naval Facilities Engineering
Command to procure 2,000 KW gas turbine engine driven power plants and re-
lated data packages was proper since adequate specifications were available and
the use of the two-step formal advertising procedure is authorized pursuant to
paragraph 2-501 of the Armed Services Procurement Regulation (ASPR) only
when there are no adequate specifications to permit formal advertising. More-
over, the record does not indicate that negotiation of the procurement should
have been authorized under the circumstances spelled out in ASPR 3-200 ¢t seq.
and ASPR 3-102(b) (1).

Contracts—Awards—Abeyance—Pending General Accounting
Office Decision

The award of a contract during the pendency of a protest alleging restrictive
specifications was proper where the determinations and findings of the con-
tracting offier to justify the award met the criteria in paragraph 2-407.8(b) (3)
of the Armed Services Procurement Regulation to the effect that the procure-
ment was urgently needed, or that delivery or performance will be unduly de-
layed by failure to make award promptly, or that a prompt award will other-
wise be advantageous to the Government.

To the Abbott Power Corporation, April 4, 1973:
Reference is made to your telefax of October 25, 1972, and subse-

quent correspondence, protesting against allegedly restrictive provi-
sions of invitations for bids N62742-73-B-6001 and N62742-73-B-
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6006, issued by the Naval Facilities Engineering Command (NAV
FAC), San Bruno, California. ‘

The solicitations were for 2,000 KW gas turbine engine driven power
plants and related data packages, and were issued subsequent to our
decision of August 16, 1972, 52 Comp. Gen. 87, in which we recom-
mended cancellation of a previous IFB for 12 such gas turbine units.
Your company submitted the lowest bid in response to that earlier
solicitation and had a Certificate of Competency (COC) from the
Small Business Administration. We recommended cancellation of the
IFB, however, because another bidder established that it had been
prejudiced by an ambiguous specification provision dealing with the
gear box to be used with the power plant.

IFB-6001, issued on September 18, 1972, and calling for bids on 12
generator units, contained several provisions that were not present in
the original IFB. These provisions included a revised experience
clause, a requirement for a performance bond, and two liquidated
damages clauses. You did not submit a bid in response to this solici-
tation. Instead, on October 2, 1972, you filed a protest with the Navy,
claiming that these new provisions were illegal because they were
designed to eliminate you from competition, and then filed a similar
protest with this Office on October 25,1972, the day set for bid opening.
On October 30, 1972, the Navy advised us that it would make award
notwithstanding your protest, and the next day awarded a contract
to Custom Applied Power Corporation (CAPCO), the third low
bidder.

On November 13, 1972, IFB-6006, for the procurement of 12 (sub-
sequently amended to 9) skid mounted power plants, was issued. By
letter of December 12, 1972, you protested this new solicitation, claim-
ing that it contained similar restrictive provisions. On December 26,
1972, the Navy advised us that award would be made prior to resolu-
tion of the protest, and a contract was awarded to Williams and Lane,
Incorporated, the low bidder, on or about January 4, 1973.

Solicitation-6001 as issued contained the following specification
provisions:

1A.8 Performance Bond. Within 10 days after award or notice to proceed,
the Contractor shall furnish a Performance Bond (U.S. Standard Form 25). The
quforma:nse Bond, shall be in the penal sum equal to 100 percent of the contract
pnl(i..; Dar'nages for Delay. Fixed, agreed and liquidated damages for each
calendar day * * * shall be at the rate of $125.00 per calendar day for each unit.

1A.11 Eaxperience Clause

A. * * * The power plant offered must be designed, fabricated, and assembled
by a firm which has been regularly engaged for at least one year in the design
fabrication and assembly of power plants rated at least 500 Kilowatts continuous

duty and have operated successfully at least 1,000 hours within a period of no
more than two years on liquid petroleum fuel.
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Section 1A.18, captioned “Loss of Generating Capability,” also
provided that the “sum of $63,000 per power plant will be retained
until the unit has operated without defect in design and material to
produce 5,250,000 KW of electricity from the date of delivery but not
longer than one year.” It further provided that 1.2 cents per kilowatt
hour for all hours less than 5,250,000 kilowatt hours produced in the
first year would be deducted from the contract price for any unit that
failed before producing that much power.

Subsequent to receipt of your October 2, 1972, letter, NAVFAC
amended the specifications, deleting the words “on liquid petroleum
fuel” from section 1A.11 and revising section 1A.18 to read as follows:
In the event any unit fails from defect in design and/or material within the first
year from date of delivery of the unit, the sum of $150.00 per day for each
calendar day the particular unit is not able to operate will be deducted from
the contract price. This warranty is in addition to all other warranty provisions
of the contract.

Solicitation-6006 contained the same performance bond, damages
for delay, and revised loss of generating capability clauses. The ex-
perience clause, however, was broadened to include the manufacture
of pumping plants of at least 675 horsepower as an alternative to
having manufactured 500 KW power plants.

You object to the experience clause provisions because you claim that
NAVFAC knew you would not be able to comply with their conditions
and therefore would be found nonresponsive. You contend that
NAVFAQC developed the clause to avoid the thrust of our August
16, 1972, decision, wherein we said that your COC foreclosed any
question as to your ability to comply with the experience clause used
in the earlier IFB. With respect to the performance bond requirement,
youstate:

* ® ¥ the Government knows full well that we have the capacity and credit
to perform the contract. However, due to the disclosure of our size and financial
Structure, which was revealed in the documentation required to obtain the C.0.C.,
they also know that we could not obtain a performance bond in the total amount
of this contract without straining our bonding capacity to a point where we
would be unable to obtain bonds on the other smaller contracts which are a
regular part of our business and thus we could not afford to bid on this solicitation.

You further assert that the provision for loss of generating capa-
bility was “completely illegal and will result in an enormous unwar-
ranted cost to the Government.” You also point to comments made
by NAVFAC(’s assistant counsel at a meeting at our Office on January
23, 1973, to the effect that NAVFAC did not want to make an award
to your firm and that the experience clause was rewritten to preclude
award to companies like Abbott. You also point to the omission of
these “protective” clauses from the original solicitation as evidence
that they were used to eliminate you from competition and not to
protect the Government’s interest.
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The Navy claims that each of the clauses was a necessary require-
ment to properly protect its interests. It points out, in support of its
use of the experience clause, that generator unit manufacturers “are
free to put together their own combinations of engines, gear boxes,
alternators, and controls” and that the Government “must rely upon
the knowledge and successful experience of the manufacturers them-
selves.” It states that the performance bond was required because the
contractor could receive substantial progress payments “and fail to
deliver or could deliver units that failed in performance,” and that it
has no knowledge regarding your ability to obtain bonds. It further
states that the liquidated damages provision for delay in delivery was
required because its damages in the event of delay would likely be
“unforeseeable and legally unprovable.” Finally, the Navy reports
that in response to your protest it eliminated the withholding provi-
sion from the loss of generating capability clause and established $150
per day damages “based on 50% utilization and 60% load factor at 1.2¢
KWH rounded down.” It further states that the requirements for
bonds and for liquidated damages covering delays and breakdowns
are based on NAVFAC’s “previous experiences.”

Solicitation clauses containing experience requirements going to
both product reliability and the capability of a manufacturer have
been recognized as appropriate for certain types of procurements,
including procurements of diesel generator units. 48 Comp. Gen. 291
(1968). NAVFAC’s original solicitation for these gas turbine gener-
ators contained an experience requirement. 52 Comp. Gen. 87, supra.
You claim, however, that in these subsequent solicitations the Navy
added a provision going to the performance history of a product so
as to eliminate your firm from the competition. We do not agree that
the inclusion of the provision automatically eliminated you from com-
petition. These experience clauses require only that bidders offering to
supply 2,000 KW generators have previous experience in manufactur-
ing some smaller, albeit related, generator units that have operated
successfully, and therefore compliance with such requirements is a
matter of bidder responsibility and not bid responsiveness. See, in this
regard, our letter of today to counsel for Stewart and Stevenson
Services, Inc., copy enclosed. We think the record adequately estab-
lishes that NAVFAC had a legitimate purpose in seeking to limit
award to bidders with successful experience in supplying operational
generating units.

With regard to the performance bond requirement, Armed Services
Procurement Regulation (ASPR)10-104.2 states that performance
bonds may be required in individual procurements when “the contract-
ing officer determines the need therefor,” and we have recognized that
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a determination regarding such a requirement is within the contracting
officer’s discretion. B-170069, April 23, 1971. We have also recognized
that while “the requirement for a performance bond may in some
circumstances result in a restriction of competition, it is nevertheless
a necessary and proper means of securing to the Government fulfill-
ment of a contractor’s obligations under his contract.” B-175458(2),
June 28, 1972. In that case we rejected the argument that a 100 percent
performance bond requirement was unreasonable because it was diffi-
cult for small business to comply with it or that the requirement must
have been included in a solicitation to favor a particular firm because
prior solicitations did not contain such a requirement. Accordingly, in
view of the Navy’s explanation regarding the requirement for a per-
formance bond, we cannot conclude that the performance bond require-
ment in these solicitations was unreasonable.

The damages for delay and loss of generating capability sections of
the solicitations are both liquidated damages provisions. ASPR 1-310
(a) provides that such provisions may be used when the time of
delivery or performance is such an important factor that the Govern-
ment may expect to suffer damages if the delivery or performance is
delinquent and the extent of such damages would be difficult to ascer-
tain. The damages for delay provision (§ 1A.7 of both invitations)
specifies per diem liquidated damages for delay in delivery ; the other
provision (§1A.18, as amended, of IFB-6001 and § 1A.17 of IFB-
6006) specifies a per diem amount to be deducted from the contract
price for each day a generator unit fails to perform during the first
year. We have recognized the use of liquidated damages provisions
going both to delay in shipment and to failure of performance. 47
Comp. Gen. 263 (1967). Although you claim that the delay in delivery
provision would be sufficient to protect the Government’s interests and
that the use of the other provision is illegal and would add unwar-
ranted costs to the procurements, the Navy, based on its needs and prior
experience, appears to have reasonable grounds for believing the use
of both these clauses is necessary. The record provides no basis for our
questioning its judgment in this respect. Furthermore, your analysis
of the loss of generating capability clause, to show that under certain
circumstances the clause would require a penalty, provides no basis
for our objecting to the clause, since the question whether a penalty
was really intended will depend upon the facts of the case as they arise
and ‘“not upon a conjectural situation that might” arise under the
contract. 47 Comp. Gen. 263, 270, supra.

In this connection, we do not believe, as you assert, that the clause
assesses a penalty on its face because it provides for $150 per day
damages for failure of performance while the Damages for Delay
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clause establishes per diem damages of $125 in the event of late
delivery. The $125 figure is based on the provisions of a NAVFAC
Contract Administration Manual concerning a $300,000 contract (the
approximate price of each unit) while the $150 amount is based on the
estimated daily loss to the Navy, computed as indicated above (*“50%
utilization and 60% load factor at 1.2¢ KWH rounded down”).

Thus, we cannot conclude that the use of any of the clauses to which
you object was improper or unduly restrictive of competition. As we
noted above, solicitation provisions cannot be regarded as unduly
restrictive merely because one or more bidders or potential bidders
cannot comply with the requirements. B-175221, September 20, 1972.
While you apparently believed that you could not comply and there-
fore did not bid, we note that ten bids were received in response to
IFB-6001 and three bids were received on IFB-6006. Despite your
assertion that the use of these clauses limited effective competition to
Detroit Diesel Allison (a major gas turbine manufacturer) distribu-
tors, awards in both instances were made to companies not affiliated
with Allison.

However, although you do not seriously dispute that there was com-
petition on these procurements, you claim that the solicitations were
nevertheless defective because NAVFAC “deliberately” wrote them
to exclude Abbott and other similar firms, thereby “introducing their
personal preference into the bidding process and effectively barring
Abbott.” We think it is clear from the record that NAVF AC personnel
believed that Abbott could not satisfy its needs and therefore pre-
ferred that award not be made to your company. However, the record
does not establish that the solicitations were prepared as a result of
a specific bad faith effort to keep you from bidding. Rather, it appears
from the record that NAVFAC procurement officials, aware from the
response to the initial solicitation that relatively inexperienced firms
were interested in bidding on these procurements along with the larger
companies with which they were familiar, developed solicitation
clauses to require some minimum prior experience in producing gen-
erators and to afford the Government adeguate protection in the event
of delay or performance failure of the equipment. This it was entitled
to do. We think any oral comments of NAVFAC personnel must be
taken in this light, rather than as an admission of any improper,
prejudicial action against your firm. Furthermore, as pointed out
above, the rewritten experience clause is still a matter of responsibility
rather than responsiveness, and had you submitted a bid, a COC could
have been conclusive as to your compliance with that clause. B-175254,
supra. The other clauses, the use of which in these procurements you
describe as “over-kill,” neither prevented other small companies from
bidding nor from receiving awards. The fact that your financial re-
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sources and bonding capacity might have kept you from bidding does
not establish bad faith or impropriety on the part of NAVFAC.

You also suggest that competitive negotiation or two-step advertis-
ing would have been a more appropriate procurement method than
formal advertising. However, two-step formal advertising may be used
when there is no adequate specification to permit formal advertising,
ASPR 2-501, and it is cle